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Title  24 — Housing  and  Urban  Development 

CHAPTER  II— OFFICE  OF  ASSISTANT  SEC¬ 
RETARY  FOR  HOUSING,  FEDERAL 
HOUSING  COMMISSIONER,  DEPART¬ 
MENT  OF  HOUSING  AND  URBAN  DE¬ 
VELOPMENT 

[Docket  No.  R-76-377J 

PART  203— MUTUAL  MORTGAGE  INSUR¬ 
ANCE  AND  INSURED  HOME  IMPROVE¬ 
MENT  LOANS 

Delivery  of  One-to-Four  Family  Properties 
Occupied  by  Tenants  or  Former  Mortgagors 

On  March  19,  1976,  at  41  PR  11553, 
the  Department  published  a  notice  of 
propos^  rulemaking,  pursuant  to  12 
U.S.C,  1715b  as  amended,  to  revise  24 
CFR  203.381  to  establish  criteria  for  de¬ 
termining  when  HUD  will  accept  delivery 
of  one-to-four  family  properties  with 
tenants  or  former  mor^agors  in  such 
properties.  April  22, 1976,  was  established 
as  the  deadline  for  receipt  of  comments 
and  other  pertinent  data  to  be  considered 
before  adoption  of  the  final  rule.  More 
than  80  responses  were  receiver  and  con¬ 
sidered  in  adopting  the  final  regulation 
contained  herein.  A  summary  of  the  most 
frequently  received  comments  and  oilier 
considerations  involved  in  adopting  the 
final  regulation  follows. 

A  substantial  number  of  comments 
were  received  in  connection  with  the  pro¬ 
posed  procedures  as  they  related  to  cri¬ 
teria  for  HUD  approval  of  mortgagor- 
occupied  conveyance,  with  particular 
reference  to  the  different,  and  what  was 
considered  to  be  more  stringent,  require¬ 
ments  than  those  provided  for  tenant- 
occupied  conveyance.  As  a  result  of  these 
comments,  a  critical  analysis  was  made 
of  the  mortgagor -occupied  conveyance 
issue  with  specific  reference  given  to  re¬ 
cent  revised  HUD  procedures  for  forbear¬ 
ance  and  assignment  of  defaulted  mort¬ 
gages  to  HUD.  It  was  determined  that 
the  extensive  remedies  available  to  de¬ 
faulted  mortgagors  to  avoid  foreclosme, 
and  hence  the  necessity  of  HUD’s  acqui¬ 
sition  of  their  properties,  obviated  any 
need  for  further  consideration  of  con¬ 
tinued  occupancy.  Thus,  mortgagors  who 
are  unable  to  qualify  for  avoidance  of 
foreclosure  would  also  be  unable  to  meet 
the  tenant-occupant  conveyance  criteria 
of  the  vacant  delivery  regulations.  Thus, 
the  vacant  delivery  regulation  has  been 
further  revised  to  eliminate  consideration 
of  mortgagor  requests  for  occupied  con¬ 
veyance.  To  do  otherwise  would  be  to 
hold  out  false  hopes  to  mortgagors,  and 
to  place  unnecessary  workload  burdens 
on  local  HUD  Area  and  Insuring  offices. 

Numerous  comments  expressed  con¬ 
cerns  about  the  time-frame  require¬ 
ments  for  required  actions,  HUD's  prob¬ 
able  inability  to  discharge  its  respon¬ 
sibilities  for  actions  in  a  timely  manner, 
or  adverse  effects  accruing  to  lenders  re¬ 
sulting  frran  inordinate  delays  in  the 
process.  Further  concerns  were  expressed 
about  the  difficulties  for  lenders  to  ex¬ 
actly  foretell  the  date  of  acquisition  of 
title  to  property  in  order  to  meet  the  60 
and  90  day  prior  notice  requirement,  or 
that  the  required  notice  does  not  meet 
State  statutes  regarding  notice  of  fore¬ 


closure  sale. 'A  safety  valve  provision  was 
incorporated  in  the  final  regulations 
which  provides  that  the  mortgagee  may 
convey  properties  occupied  if  HUD  does 
not  request  vacant  delivery  within  90 
days  after  mailing  of  the  mortgagee’s 
notice  to  the  tenants  of  their  right  to 
request  continued  occupancy.  The  60  to 
90  day  notification  was  reworded  to  be 
based  on  the  date  on  which  the  mort¬ 
gagee  reasonably  expects  to  acquire  title. 
The  notice  required  by  these  revisions  to 
the  regulations  is  not  intended  to  be  a 
substitute  for,  or  necessarily  coincide 
with,  notice  requirements  of  local  stat¬ 
utes. 

A  number  of  comments  raised  objec¬ 
tions  to  the  need  for  tlie  revisions,  the 
overall  concept  of  the  revisions,  the  per¬ 
ceived  ambiguity  or  severeness  of  the 
revisions,  or  suggested  that  HUD  should 
accept  all  properties  occupied.  HUD  has 
not  foimd  any  basis  to  alter  its  previous 
position  that,  generally,  it  is  in  the  De¬ 
partment’s  best  interest  to  require  vacant 
conveyance  of  properties  by  the  mort¬ 
gagees.  It  is  recognized,  however,  as  it 
was  iinder  the  existing  regulation,  that 
under  certain  conditions  it  is  mutually 
beneficial  to  HUD  and  certain  occupants 
to  permit  occupied  conveyance.  As  noted 
previously,  such  occupied  conveyance  is 
to  be  limited  to  tenants.  Also,  as  stated 
in  the  notice  of  proposed  rules,  recent 
court  decisions  call  for  the  Secretary  to 
adopt  regulations  setting  forth  the  cri¬ 
teria  which  will  be  used  in  determining 
whether  HUD  will  insist  on  “vacant 
delivery’’  or  will  accept  the  property 
occupied. 

Other  comments  cited  heavy  workload 
burdens  placed  on  the  mortgagee  by  the 
revised  regulations,  suggested  HUD  deal 
directly  with  occupants,  and  Objected  to 
the  performance  by  the  lender  of  certain 
duties  such  as  obtaining  executed  leases 
or  sales  contracts,  rental  deposits  or 
purchase  downpayments,  and  determin¬ 
ing  the  eligibility  of  either  properties  or 
occupants  under  the  criteria  set  forth. 
Requirements  under  the  revised  regula¬ 
tions  for  performance  by  the  mortgagee 
are  limits  to  furnishing  the  prescribed 
written  notification  to  tenants  of  the 
pending  acquisition  of  the  property 
within  60  to  90  days  of  the  date  the  mort¬ 
gagee  reasonably  expects  to  acquire  title. 
HUD  retains  the  responsibility  for  in¬ 
spection  of  the  properties,  the  determi¬ 
nations  as  to  the  eligibility  of  properties 
and  tenants  for  occupied  conveyance, 
and  appropriate  notice  of  HUD  decisions 
to  tenants  requesting  occupied  convey¬ 
ance. 

A  number  of  comments  indicated  that 
fair  market  rentals  may  well  result  in 
tenants  having  to  pay  higher  rents  than 
previously:  that  credit  should  be  given 
to  tenants  for  deposits  made  prior  to  ac¬ 
quisition;  or  that  requirements  for  the 
condition  of  the  property  should  be  re¬ 
laxed  to  include  defects  which  can  be 
cured  with  tenants  in  occupancy.  Con¬ 
versely,  comments  noted  that  tenants 
may  not  necessarily  be  blameless  regard¬ 
ing  the  foreclosure  because  they  may  not 
have  paid  rent  previously.  It  is  HUD’s  de¬ 
termination  that  the  best  course  of  ac¬ 


tion  is  not  to  consider  conditions  or  cir¬ 
cumstances  prior  to  HUD’s  acquisition  of 
the  property.  There  is  no  basis  for  HUD 
as  current  owner  of  properties  to  accept 
less  than  fair  market  rental  or  to  assume 
responsibility  for  deposits  paid  prior  to 
acquisition,  a  matter  between  the  tenant 
and  the  deposit  recipient.  Further, 
whether  the  tenant  did  or  did  not  pay 
rent  previously;  to  whom;  under  what 
circumstances;  or  how  to  ascertain  such 
facts  or  resolve  possible  disputes,  are 
matters  in  which  HUD  should  not  be¬ 
come  involved.  Additionally,  it  is  HUD’s 
general  position  that  properties  are  re¬ 
paired  more  easily  and  more  quickly  and 
at  less  cost  when  vacant. 

Several  comments  were  made  to  the  ef¬ 
fect  that  tenants  should  be  afforded  the 
opportunity  to  purchase  properties  they 
occupy  at  time  of  conveyance  and  ques¬ 
tioned  the  legality  of  HUD  leasing  prop¬ 
erties  prior  to  its  ownership  of  the  pro¬ 
perties.  Existing  HUD  disposition  pro¬ 
cedures  provide  for  the  right  of  first  re¬ 
fusal  to  purchase  for  tenants  of  HUD 
acquired  properties.  Such  procedures  will 
come  into  play  for  tenants  of  acquired 
properties  as  a  result  of  HUD  approved 
occupied  conveyance.  On  the  second 
point,  HUD  would  execute  leases  with 
tenants,  subject  to  and  effective  upon 
HUD’s  acquisition  of  the  properties. 

Other  comments  presented  the  posi¬ 
tion  that  HUD’s  devised  regulation  does 
not  comply  with  related  court  rulings  or 
that  NEPA  requirements  were  not  met. 
As  indicated  in  the  original  notice  of  pro¬ 
posed  rules.  HUD  did  conduct  an  en¬ 
vironmental  clearance  in  accordance 
with  outstanding  CEQ  guidelines  and 
made  a  finding  of  inapplicability.  It  s 
HUD’s  position  that  it  has  complied  with 
applicable  court  orders  and  rulings. 

Comments  were  received  to  the  effect 
that  HUD  could  not  rightly  levy  addi¬ 
tional  requirements  upon  mortgagees 
under  existing  contracts  of  mortgage  in¬ 
surance,  or  in  the  alternative,  that  in¬ 
creased  costs,  including  the  cost  of  cer¬ 
tified  mail  postage  be  allowable  in  mort¬ 
gage  insurance  claims.  Clarification  was 
also  requested  regarding  the  number  of 
copies  to  be  sent  to  HUD  of  the  mortga¬ 
gee’s  notice  to  the  tenant(s) .  HUD  does 
not  interpret  the  revised  requirements 
for  notice  to  tenants  to  be  a  substantive 
addition  of  requirements  upon  the  mort¬ 
gagee  beyond  that  already  inherent  in 
the  activities  of  servicing  the  mortgages 
and,  acquiring  good  marketable  title  to, 
and  conveying  properties  to  HUD.  The 
regulation  calls  for  one  notice  from  the 
mortgagee  to  the  tenant,  one  copy  of 
which  is  to  be  sent  by  certified  mail  and 
one  copy  of  which  is  to  be  sent  by  regu¬ 
lar  mail.  Since  there  is  but  a  single  no¬ 
tice,  two  copies  of  which  are  sent  to  the 
tenant,  HUD  needs  only  one  copy  of  the 
notice. 

Other  comments  suggested  the  need 
for  standardized  language  to  be  used  in 
the  mortgagee  notice  to  tenants,  and  ap¬ 
plicable  instructions  to  mortgagees  in  the 
form  of  a  Mortgagee  Letter.  Concur¬ 
rently  with  publication  of  the  final  re¬ 
vised  regulations,  HUD  Intends  to  Issue 
such  Instructions  as  well  as  appropriate 
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internal  instructions  to  local  HDD  field 
offices.  Sample  standardized  language,  as 
a  suggested  form  letter,  will  be  included 
in  such  instructions  as  a  guide  to  the 
minimum  essential  elements  of  the  re¬ 
quired  notice. 

A  few  comments  suggested  the  need 
for  (1)  additional  language  to  define  liv¬ 
ability,  marketability  and  financial 
ability,  (2)  additional  requirements  for 
HUD  advising  the  tenant  of  its  reasons 
for  a  negative  determination  in  connec¬ 
tion  with  its  reconsideration  of  the  orig¬ 
inal  negative  determination,  and  (3)  ad¬ 
ditional  provisions  for  occupied  convey¬ 
ance  based  on  hardship  cases  or  other 
social  reasons.  It  is  felt  that  the  terms 
livability,  marketability  and  financial 
ability  are  generally  broadly  understood 
terms.  HDD’s  determination  of  such  ele¬ 
ments  will  be  in  keeping  with  its  day-to- 
day  acquired  property  disposition  pro¬ 
gram  determinations  based  on  the  cir¬ 
cumstances  Involved;  as  well  as  localized 
conditions  which  may  apply.  With  regard 
to  the  marketability  of  properties,  such 
determinations  will  be  based  on  a  con¬ 
sidered  judgement  of  such  factors  as  the 
total  nxunber  of  properties  owned  by  HUD 
in  the  area,  past  experiences  with  the 
numbers  of  properties  acquired  and  sold 
by  HUD  each  month,  and  other  circum¬ 
stances  which  may  have  a  direct  bearing 
on  the  prospects  for  sale  of  the  property. 
Where  such  factors  are  determined  to  be 
significant,  consideration  will  be  given  to 
increased  marketability  resulting  from 
tenant  occupancy  which  prevents  exten¬ 
sive  vandalism  and/or  provides  immedi¬ 
ate  rental  income  desirable  to  prospec¬ 
tive  purchasers  in  two-to-fom*  family 
properties.  HDD’s  reconsideration  of  its 
original  negative  determination  regard¬ 
ing  occupied  conveyance  will  be  based  on 
the  reasons  originally  furnished  the  ten¬ 
ants  and  such  oral  or  written  informa¬ 
tion  as  is  furnished  by  the  tenants  in 
support  of  their  request  for  continued 
occupancy.  HDD’s  previous  provisions  for 
occupied  conveyance  based  on  hardship 
cases  and  other  social  criteria  were  con¬ 
fined  to  former  mortgagors  for  whom 
provisions  have  been  made  in  the  afore¬ 
mentioned  expanded  assignment  and 
modification  agreements. 

It  should  be  noted  that  existing  HUD 
procedures  provide  for  tenants  of  HUD 
acquired  properties  to  be  given  a  30  day 
right  of  refusal  to  purchase  when  the 
properties  they  occupy  are  programmed 
for  sale,  provided  such  tenants  meet  ap¬ 
plicable  mortgage  credit  requirements  or 
otherwise  have  the  financial  ability  to 
buy.  ’The  sales  prices  shall  be  at  fixed 
prices  equivalent  to  the  stated  minimum 
acceptable  prices  otherwise  developed  by 
HUD  for  sales  listings.  Accordingly,  ten¬ 
ants  who  continue  in  occupancy  of  prop¬ 
erties  upon  acquisition  by  HUD  will  be 
covered  by  such  existing  procedures. 

Several  comments  expressed  agreement 
in  toto  with  the  proposed  revisions  or  In¬ 
dicated  a  generally  favorable  reaction. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 


not  required  with  respect  to  this  rule.  It 
is  hereby  certified  that  the  economic  im¬ 
pacts  of  this  rule  have  been  carefully 
evaluated  in  accordance  with  OMB  Cir¬ 
cular  A-107.  Copies  of  these  findings  of 
Inapplicability  are  available  for  inspec¬ 
tion  at  the  Office  of  the  Rules  Docket 
Clerk,  Office  of  the  Secretary,  Room 
10141,  Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.,  Wash¬ 
ington,  D.C. 

Accordingly,  §  203.381  of  Chapter  n  of 
Title  24  of  the  Code  of  Federal  Regula¬ 
tions  is  amended  as  follows: 

§  203.381  Occupancy  of  property. 

(a)  The  mortgagee  shall  certify  that 
the  property  is  vacant  and  contains  no 
personal  property  as  of  the  date  of  filing 
for  record  of  the  deed  to  the  Secretary  or 
that  the  property  is  being  conveyed  sub¬ 
ject  to  occupancy  under  the  conditions 
stated  in  paragraph  (b)  of  this  section. 

(b)  ’The  Secretary  shall  accept  a  con¬ 
veyance  of  property  wdth  a  tenant  or  ten¬ 
ants  other  than  the  former  mortgagor  In 
occupancy  if  the  Secretary  finds  after  in¬ 
spection  of  the  property  that: 

(1)  The  property  in  its  present  condi¬ 
tion  is  structurally  sound,  free  from  all 
health  and  safety  hazards  and  is  a  hab¬ 
itable  dwelling,  and 

(2)  ’There  is  no  reasonable  prospect  of 
sale  of  the  property  wdthin  six  months 
after  the  date  the  property  is  conveyed 
to  the  Secretary  or  the  marketability  of 
the  property  would  be  improved  by  re¬ 
taining  the  tenant  occupant  or  occu¬ 
pants  (marketability  wdll  be  determined 
on  the  basis  of  such  factors  as  the  total 
number  of  properties  owmed  by  HUD  in 
the  area,  past  experience  with  the  num¬ 
bers  of  properties  acquired  and  sold  by 
HUD  each  month,  and  such  other  cir¬ 
cumstances  as  may  have  a  direct  bearing 
on  the  prospects  for  sale  of  the  property 
such  as  possible  increased  marketability 
if  tenant  occupancy  has  been  helpful  in 
the  immediate  area  in  (i)  preventing  ex¬ 
tensive  vandalism  or  (ii)  in  attracting 
prospective  purchasers  of  two-to-four 
family  properties  through  the  availabil¬ 
ity  of  immediate  rental  Income.) ,  and 

_(3)  TTie  tenant  or  tenants  (1)  will  have 
been  in  occupancy  at  least  60  days  prior 
to  the  date  the  mortgagee  acquires  title 
to  the  property,  (11)  have  the  financial 
ability  to  make  monthly  rental  pay¬ 
ments,  (iii)  execute  a  month-to-month 
lease  at  fair  market  rental  on  a  form  pre¬ 
scribed  by  the  Secretary,  and  (Iv)  to 
tender  one  month’s  advance  rent  at  the 
rate  set  forth  in  the  lease  prior  to  con¬ 
veyance  of  the  property  to  the  Secretary. 

.  (c)  At  least  sixty  days,  but  not  more 
than  ninety  days,  prior  to  the  date  on 
which  the  mortgagee  reasonably  expects 
to  acquire  title  to  the  property,  the  mort¬ 
gagee  shall  notify  the  tenant  or  tenants 
in  occupancy,  if  any,  that: 

(1)  Acquisition  of  the  property 
through  foreclosure  is  pending. 

(2)  The  Secretary  will  accept  the  prop¬ 
erty  occupied  by  the  tenant  or  tenants 
under  the  conditions  prescribed  In  para¬ 
graph  (b)  of  this  section.  If  such  condi¬ 


tions  are  not  met  after  an  inspection  of 
the  property  by  the  Secretcur.  it  Is  the 
Secretary’s  intention  to,  reqiiire  vacant 
transfer  of  the  property. 

(3)  If  the  tenant  or  tenants  desire  to 
remain  in  occupancy  after  the  property 
is  conveyed  to  the  Secretary,  they  must 
notify  the  Area  or  Insuring  Office,  in 
writing,  within  20  days  of  the  mailing  of 
the  notice  to  the  tenant.  If  they  fail  to 
timely  notify  the  Area  or  Insuring  Office 
of  the  desire  to  remain  in  occupancy,  the 
Secretary  may  require  vacant  transfer  of 
the  property  without  further  notice  to 
them. 

(d)  ’The  mortgagee  shall  forward  a 
copy  or  copies  of  such  notice  to  the  Area 
or  Insuring  Office  having  jurisdiction  of 
the  property  concurrently  with  the  mail¬ 
ing  of  the  notice  to  tenants.  For  purposes 
of  compliance  with  this  section,  the  no¬ 
tice  shall  be  considered  to  have  been  re¬ 
ceived  by  the  tenant  if  it  is  mailed  by 
certified  mail,  return  receipt  requested^ 
and  by  regular  mail  to  such  tenant  at  the 
property  address. 

(e)  When  the  Secretary  makes  a  de¬ 
cision,  those  tenants  who  timely  notified 
the  Area  or  Insuring  Office  in  accordance 
with  paragraph  (c)  (3)  of  this  sec¬ 
tion  shall  be  advised  of  the  decision  and 
the  reasons  for  such  decision.  The  Secre¬ 
tary  shall  also  advise  such  tenants  that 
the  Secretary  will  reconsider  the  deci¬ 
sion  if  the  tenant  or  tenants  furnish 
written  or  oral  information  which  war¬ 
rants  reconsideration  of  the  decision  to 
require  vacant  transfer  of  the  property. 
Such  information  or  evidence  must  be 
furnished  to  the  Area  or  Insuring  Of¬ 
fice  (1)  within  20  days  after  the  mailing 
of  notice  of  the  Secretary’s  decision  not 
to  accept  transfer  of  the  property  occu¬ 
pied,  if  the  information  is  submitted  in 
writing,  or  (2)  at  a  conference  with  rep¬ 
resentatives  of  the  Secretary,  provided 
the  tenant  or  tenants  request  such  con¬ 
ference  in  writing  within  ten  days  after 
the  mailing  of  the  notice. 

(f )  Upwn  timely  submission  of  written 
or  oral  Information  by  the  tenant  or 
tenants,  the  Secretary  shall  review  the 
matter  and  render  a  final  decision  to  re¬ 
quire  the  mortgagee  to  convey  the  prop¬ 
erty  occupied  or  vacant.  The  mortgagee 
and  the  tenant  or  tenants  shall  be  noti¬ 
fied  of  the  Secretary’s  decision. 

(g)  In  the  event  any  tenant  or  tenants 
fail  to  notify  the  Area  or  Insuring  Office 
as  provided  in  paragraph  (c)(3)  of  this 
section,  the  mortgagee  will  be  directed 
to  convey  the  property  vacant  as  to  such 
tenants. 

(h)  Within  15  days  after  notification 
to  the  tenant  of  the  Secretary’s  determi¬ 
nation  to  accept  a  property  With  a  tenant 
or  tenants  in  occupancy,  the  tenant  or 
tenants  are  required  to  (1)  execute  a 
lease  on  a  form  prescribed  by  the  Secre¬ 
tary  and  (2)  tender  one  month’s  advance 
rent  at  the  rate  set  forth  in  the  lease. 
Failure  of  the  tenant  or  tenants  to  com¬ 
ply  with  these  requirements  shall  be 
cause  for  the  Secretary  to  determine  that 
the  property  shall  be  conveyed  vacant  as 
to  such  tenant  or  tenants. 


FEDERAL  REGISTER,  VOL.  41,  NO.  1 90— WEDNESDAY,  SEPTEMBER  29.  1976 


430M 


RULES  AND  REGULATIONS 


(1)  At  the  expiration  of  90  days  after 
the  mortgagee  provides  the  notice  re¬ 
quested  in  paragraphs  (c)  and  (d)  of  this 
section,  the  mortgagee  may  convey  the 
property  occupied  by  a  tenant  or  tenants 
unless  the  Secretary  notifies  the  mort¬ 
gagee  to  convey  the  property  vacant  as 
to  such  tenant  or  tenants. 

( j)  C(Hnpliance  with  this  section  shall 
not  relieve  the  mortgagee  of  its  general 
duty  to  convey  good  marketable  title  to 
the  property. 

(Sec.  7(d)  of  the  Department  of  HUD  Act; 
(42  U.S.C.  d536(d) ) 

Effective  date;  This  amendment  is  ef¬ 
fective  on  September  29, 1976. 

James  L.  Yoxmc, 

Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
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